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Case No. 51/2016

M/s. Linde India Ltd. , Rourkela .. Petitioner
Vrs.

1. Chief Load Despatcher, SLDC, OPTCL, Bhubaneswand

2. The Authorised Officer, WESCO Utility, Burla ... Respondents

In the matter of: An application for adjudication of disputes regarding provisions of non-

discriminatory open access under Sub-section (2), (3) and (4) of section
42 of Electricity Act, 2003 and Regulations specified there under.

For Petitioner: Shri Bibhu Charan Swain, the authorised representative, Shri A. Paul,
AVP-Energy, M/s. LindeIndia Limited.

For Respondents.  Shri P. K. Mishra, GM, SLDC, OPTCL, Shri K. C. Nanda, DGM (Fin.),
WESCO Utility.

Date of Hearing: 26.09.2017 Date of Order:16.12.2017
ORDER

M/s. Linde India Limited in short M/s LIL- the P&aner herein states that it has established
an Oxygen plant in RSP Township, Rourkela for maatfring of industrial gases for the
use of Rourkela Steel Plants. Since, the petititwasrno direct connectivity with WESCO
Utility system, they had entered into tripartiteegment on 20th July, 2015, with WESCO
Utility and SAIL (Rourkela Steel Plant) for suppiy electrical energy by WESCO Utility to
M/s LIL using existing electrical infrastructure &fAIL and had become a consumer of
WESCO Utility. The said agreement has been approlgd OERC by its order
dtd.18.01.2016 passed in case N0.24/2015. As peratiieement M/s LIL would be a
separate consumer of WESCO Utility at 33 kV voltdeeel with CD of 43.5 MVA and
would be billed as per the demand and energy redordthe 33 KV ABT compliant meter
installed at the interface point. M/s LIL would tetits energy bill directly with WESCO
Utility as per the agreement. This has been comgnsince October, 2015.

2. On 29.01.2016, M/s. LIL informed WESCO Utility ththas made considerable investment
in plant and machinery and now is making huge basgas business due to current slump
in steel market and very high industrial electyiciariff. To minimise losses M/s LIL
informed WESCO Utility about its plan to avail pawfeom IEX through open access from

the FY 2016-17. M/s LIL also informed WESCO Utilithat its estimated consumption
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during 2016-17 might vary between 230 to 272 MU @iuivhich it would like to draw 172
MU from IEX through open access. M/s LIL requestéBSCO to consider the same.

On 2nd March, 2016, as per existing Regulation Misapplied to SLDC for grant of open
access (Collective Transaction) for procuremert@MW power for its Oxygen plant from
IEX for the period from 1st April, 2016 to 30th Apr2016, 1st May, 2016 to 31st May,
2016 and 1st June, 2016 to 30th June, 2016 in theparate applications along with
necessary application fees. The quantum of opeesacof 40 MW is within the existing
Contract Demand of M/s LIL i.e. 43.5 MVA.

But SLDC in their letter dated 11.03.2016 rejediesl application of M/s. LIL for issuance
of NoC/sanding Clearance for import of 40 MW RTOnRo through Power Exchange on
the ground that M/s. LIL has no direct connectiwith the system of licensee. SLDC'’s

(Respondent-1) contention for rejection of opereasdo M/S LIL was as follows:
I. M/s. LIL is availing power supply through a tripéetagreement.

il. M/s. LIL has no direct connectivity with WESCOQO'ssthibution system/OPTCL’s

transmission system.
iii. M/s. LIL has not made any arrangement to avail pasueply directly from the grid.

iv. Existence of infrastructure is necessary for tinoelk-wise energy metering and

accounting in accordance with the provision of GZatle.

V. The petitioner M/s. LIL has made the Open Accegdiegition based on the OERC
Regulation on Open Access. The present case of lM/Ss governed by CERC
(Open Access) Regulations, 2009.

WESCO Utility (Respondent-2) also objected to tperoaccess application of M/S LIL for
the following reasons:

I. M/s. LIL is availing power supply through a tripéet agreement which has no

provision of open access.
il. Grant of open access will lead to revenue loss ES@®O Utility.

During hearing SLDC stated that the petitioner bpglied for purchase of power through
Power Exchange. This transaction comes under ttegaey of Inter State Open Access
(Collective Transaction) and is governed under CERIpen Access in Inter State
Transmission (Amendment) Regulations, 2009. Anyputis arising out of this transaction
should be decided by CERC. Therefore, the petitibauld be out rightly rejected. The

SLDC could not consider the application since, kadimsmission and distribution licensee
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have denied clearance on the ground that there diract connectivity of the petitioner to

their network.

M/s LIL in its rejoinder stated that the stand &fC& & WESCO Utility are void without
any merit. Hon'ble APTEL vide Appeal No.70 of 20dated ¥ April 2016 has made it
clear that the State Commission has jurisdictiordéal with the issues emerging out of
denial of short Term Open Access by SLDC/DISCOMHMe Consumer intend to avall
power through power exchange.

The petitioner further stated that the State Comimis has approved the open access
charges so as to compensate the DISCOM in the ergntonsumer avails open access
vide its annual open access order. These opensachasges including the Cross Subsidy
Surcharge have been approved by the Commissioncim & manner that it compensate the
entire loss of cross subsidy for any given categdiypen access customers to whom supply
is given. So, the objection raised by WESCO regardevenue loss is baseless. As per
OERC Open Access Regulation owning the connectratynot be a ground for denial of
open access. The contentions of both WESCO Ushity SLDC are not based on the sound
footing of the statute since these are contradictorRegulation 2 (c), 4 and 11 of OERC
(Terms and Conditions for Open Access) Regulatid®)5. M/s. LIL is a bonafide
consumer of WESCO Utility and satisfies all the aition for grant of open access under
the Regulation. The tripartite agreement is welhui the knowledge of WESCO Utility

and Rourkela Steel Plant.

Heard the matter at length and all the submissiaderby Petitioner & Respondent have
been taken into record. Hon’ble APTEL has madédeiarcin its judgement dated” April
2016 in appeal No.70 of 2015 that if the disputeear for users of Intra-State network in
collective transaction, involving DISCOMs and St&eDC, then it would fall within the
jurisdiction of the respective State Commissionhimit whose jurisdiction the Intra-State
network is situated. If, any dispute arises witgarel to functions of SLDC and compliance
of its direction, then the matter is also to beenefd to the State Commission as per the
provisions of Section 32 and 33 of the Electridt, 2003. Under our prevailing Intra State
Open Access Regulations, 2005 any dispute arisutgob non-issuance of NOC by the
SLDC/DISCOM can also be brought before the State@ssion. Therefore, in the present
disputes also the State Commission has all thediation to adjudicate the matter.

By virtue of a land license Agreement with RSP, MIE is operating its plant within area
of RSP which in turn is situated within the geodpiapl limit of distribution licensee. On

20th July, 2015, WESCO, M/s LIL and SAIL (Rourketeel Plant) executed a tripartite
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12.

agreement for supply of electrical energy by WESQGtity to M/s LIL using existing
electrical infrastructure of SAIL in order to enabM/s LIL to become a consumer of
WESCO Utility. The said agreement has been approligd OERC by its order
dtd.18.01.2016 passed in Case No0.24/2015. As mertgineement M/S LIL would be a
separate consumer of WESCO at 33 kV voltage lewl @D of 43.5 MVA and shall be
billed as per the demand and energy recorded i33h€V ABT compliant meter installed
at the interface point. M/s LIL shall settle itseegy bill directly with WESCO Utility as per
the agreement. Therefore, the M/s. LIL has allrights and obligation of a consumer of
WESCO Utility.

Under OERC Intra State Open Access Regulationsb 20y consumer requiring power
exceeding 1 MW is eligible to avail that power tigh non-discriminatory Open Access
from any generator or licensee provided that hésfgs other conditions under that
Regulation. The contention of WESCO Utility thathas not allowed open access to
anybody in the past who has no direct connectigither with the OPTCL or WESCO
Utility system is not supported under the preseagation. For grant of open access the
direct connectivity with the Utility system is natpre-condition under the said Regulation.
The contention of WESCO Utility is not sustainabllee to the existing agreement based on
which the Petitioner is a consumer of the Respond&ecordingly, SLDC and WESCO
Utility are directed to consider the open accegsiegtion of the petitioner within the frame
work of OERC Regulation, 2005 and other relevarmvi@ions of Act and Regulations
without insisting direct connectivity to the utflisystem as a pre-condition for allowing

open access and subject to acceptance by M/s. RSP.

With above direction, the case is disposed of.

Sd/- Sd/- Sd/-
(S. K. Parhi) (A.K. Das) (U. N. Behera)
Member Member Chairperson



