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Present: Shri A. K. Das, Member
Shri S. K. Parhi, Member

Case No. 07/2016

M/s. REl Power Bazaar Pvt. Ltd. ... Petitioner
Vrs.
GRIDCO Ltd. & Others .. Respondents

In thematter of: An application under Ss.66 & 86(1) (k) of the Electricity Act,2003 seeking
permission of the Commission for setting up and operation of Intra-State
power Exchange and development of electricity market in Odisha.

For Petitioner: Shri Anirban Mandal, Asst. Manager (Legal), MREI Power Bazar Pvt.
Limited,

For Respondents: Shri L. N. Mohapatra, Advocate on behalf of GRIDCnited & OPTCL,
Shri G. S. Panigrahi, DGM (Law), GRIDCO Ltd., Si&i P. Mishra, CGM
(RT&C), OPTCL, Shri C.R.Swain, DGM (Law), Shri SHarichandan, AGM
(Law), CESU, Shri K. C. Nanda, DGM (Fin.), WESCAOQilitit, Shri B. K.
Sahu, GM , NESCO Utility, Shri Oisik Mishra (RegairManager), M/s. IEX
Limited, Shri Gaurav Maheswari, Manager, M/s. IEXnited, Ms. Sonali
Pattnaik, Dy. Manager (Legal), DoE, GoO and ShrEPSahu, Sr. GM (PS),
SLDC. Nobody is present on behalf of SOUTHCO Utilit

Date of Hearing: 18.07.2017 Date of Order:03.02.2018
ORDER

M/s. REI Power Bazar Limited, the petitioner instliase is a Private Limited Company
under Companies Act, 2013 with its registered effad Mahalaxmi Road, Gandhi Nagar,
Lower Parel, Mumbai — 400013. The Petitioner sqeksnission of the Commission to set
up an intra-State power exchange in the State ediadunder Section 66 of Electricity Act,
2003.

2. The petitioner submits that the development of pomarket has to be carried out by the
appropriate Commission in accordance with the dimege provided under the National
Electricity Policy which states as follows:

“5.7 Competition aimed at consumer benefit



5.7.1 (d) development of power market would needodgoundertaken by the

appropriate Commission in consultation with all cemed.

5.7.1 (f) Enabling regulations for inter and int&tate trading and also regulations
on power exchange shall be notified by the appeipriCommissions within six

months.”

The Petitioner has access to vast pool of profeakibaving sound knowledge and long
experience in the areas of Electricity Act, 2003Jian Electricity Grid Code and other

allied areas and therefore, proposes to set upra$tate power exchange in the State of
Odisha and request the Commission to grant himigerom for setting up of the same under
Section 86 (1) (k) read with Section 66 of the Eleity Act, 2003.

Considering the nature of the Petition all the DTS of the State, GRIDCO and Govt. of
Odisha were issued notice to keep their views enrttatter during the hearing. It was first
heard on 20.09.2016 where Indian Energy Exchande(LEX) filed an application seeking
intervention in the proceeding. The interventiotitgm was allowed by the Commission
and the Petitioner was directed to publish a pubditice on this matter in the newspaper
seeking objection /suggestion from the public. &s e direction of the Commission the
public notice was published by the Petitioner ia tiewspaper on 29.04.2017 and the matter
was again heard by the Commission on 09.05.2017.

During the hearing, the Commission raised two gototbe answered by the Petitioner as

follows:

a. Whether power exchange registered under CERC PMaeket Regulation, 2010
cannot handle the requirement of Intra -State higadequirement.

b. Whether Intra-State power exchange has been allowawly other State.

SLDC was also impleaded as a party to this proogedonsidering its role in the power

system of the State.

To the above queries of the Commission, the Pe&tidvi/s. REI Power Bazar Pvt. Ltd.
stated that CERC vide their order dated 27.05.20@B31.08.2007 had granted in principle
approval to Power Exchange of India Ltd. (PXIL) dndian Energy Exchange (IEX) for
establishing power exchanges at the inter-Statel.le@ERC vide their order dated
19.01.2010 had also notified the Power Market Ragan, 2010. Under such Regulation
only inter-State trade of electricity through Nai#b Power Exchange like IEX and PXIL
can be conducted and no intra-State trade of al#gtcan take place. The products or

contracts specified under CERC (Power Market), Reguns, 2010 is of inter-State in
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nature. Therefore, the Power Exchanges at the 8ttge level have no role to play for intra-

State trading of electricity.

On the next query of the Commission the Petitiomglied that they have filed similar
petition before various State Electricity Regulgto€Commission which are under

consideration by respective Commissions.

Respondent M/s. WESCO Utility stated that the jmetitin its present form is not
maintainable in the eyes of the law due to abseheaabling provision for construction and
development of intra-State power exchange. TheeptdRetitioner had filed similar petition
before State Regulatory Commissions of Maharashti@yana, Kerala and Rajasthan
States. The Kerala and Rajasthan Commission haweistied the petition after conducting
exhaustive hearing. The State Commission of Kehalga dismissed the petition due to
failure of the Petitioner to provide the said Corssion the detailed project report and other
relevant document desired by the Commission. Thasen Commission has dismissed
the petition on the ground of non-requirement oftsa-State power exchange in view of
functioning of two power exchanges at national lewgich also deal with intra-State
trading. M/s. WESCO Utility has further submittdtht the State of Odisha has adopted the
single buyer model for procurement of electricityonfi different generators and
consequential sale of the electricity to DISCOMRIBCO acts as deemed trader of
electricity and operates both as intra-State atet-tate trader. Under the present context
many industries are meeting their power requirenierdgugh inter-State and intra-State
open access availing IEX platform. The Petitionas hot clarified under which manner it
would be successful in providing cheap power todbwesumer of the State than the present
rate. In addition to that the Petitioner has nabrsiited the detailed project report for
effective implementation of the power exchangec&i€@GPs of the State are selling their
surplus power through IEX, there is no requirenfentsetting up of a intra-State power
exchange. Moreover, the State Commission has aated any regulation for regulating
intra-State trading market, therefore, the prayehe Petitioner being pre-mature, is liable

to be dismissed.

Other Respondents DISCOM, CESU submitted that thitiéher has filed the present
petition under Section 66 of the Electricity AcB(B which states as follows:

“66. The appropriate Commission shall endeavouptomote the development of a market

(including trading) in power in such manner as nieyspecifiecand shall be guided by the

National Electricity Policy referred to in Sectiamthis regard.



10.

Section 2 (62) “Specified” means specified by ragjphs made by the Appropriate
Commission or the Authority as the case may begutids Act.”

Since the present Commission has not framed anyl&emn as specified under Section 66
of the Act for establishment and functioning ofrénState power exchange in Odisha, the
present application cannot be entertained in itssgmt form. Not only the Odisha
Commission but none of the State Commissions lzasdd regulation for establishment of
intra-State power exchange. It implies that thevailsng situation is not so far not ripe

enough for establishment of intra-State power emghan the State of Odisha.

Respondent M/s. OPTCL stated that the similar appbns of the present Petitioner before
Rajasthan, Maharashtra, Haryana, Andhra Pradeslendana etc. are either under
consideration of respective Commission or have bdmmissed or rejected by the
concerned Regulatory Commission. The Rajasthan Gssion dismissed the petition
stating that time is not ripe for grant of permissifor establishment such intra-state
plattorm when two national power exchanges areadlyeexisting in the country. The
Madhya Pradesh Regulatory Commission have dismidsegbetition stating that they do

not have relevant regulation for setting up ofplogver exchange.

The Respondent OPTCL further stated that the agoptlibas not stated the compelling need
to establish an intra-State power exchange. TheepteCommission also do not have a
regulation in this regard. The applicant compangtisiascent stage and do not have prior
experience in this regard. In view of the abovedhplication is liable for rejection since it

isa premature one.

The intervener M/s. IEX stated that they are reged as public limited company under
Companies Act, 1956 and have been granted permidsicset up power exchange and
operate the same by CERC vide their order date@ 32008. They are operating in
accordance with CERC (Power Market) Regulationg02@t submits that with mere 3% of
the total generation presently being traded thrahghNational Power Exchanges the logic
or rationale to set up State level power exchampes not hold much ground. Creating
Intra-State exchange platform at this stage ofpbwer market development will lead to
fragmentation of the existing market affecting le tiquidity and price discovery and will
not yield any tangible gains at the State level. p&s National Electricity Policy, 2005
appropriate regulation should be in place befoténgeup of intra-State power exchange.
The CERC has made detailed guidelines for grapeahission for setting up and operation
of power exchange and also has made power margatateon after public consultation.

The Commission should first create a level playfiegd by notification of appropriate
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11.

12.

regulation and then consider applications intecegtarties according to such regulation.
Though the applicant stated that they have acoepsofessionals with vast experience and
knowledge in electricity sector, no material tosteffect has been placed on record. Power
exchanges are already operating at inter-State & providing collective transaction in
competitive environment and thus superimposing raroplatform by way of intra-State
exchange is unlikely to bring any further value iidd. Mere statement of the Petitioner is
not sufficient. The intervener further submittedttthe exchange stands as counter party to
both buyer and seller which needs certain net-wofttme applicant which is required to be
ascertained in this case. Therefore, the presagsiicapon should be rejected since it does

not fall under the present regulatory and legah&aork.

The Petitioner has submitted its rejoinder to thgections of its application. It stated that
OTC platform proposed by them is a fully transpatad matching platform where buyer
and sellers are aware of the details of each offiez.objection of IEX is solely meant to
protect its monopoly and anti-competitive in natwed against the objective of the
Electricity Act, 2003. Creation of regulatory frawark is not a condition precedent to the
establishment of an intra-State power market inStege of Odisha. The Petitioner further
stated that establishment of an intra-State owerctunter (OTC) platform would provide
another opportunity to market participants like gmors, consumers and distribution
licensee etc. for trading of electricity in a fullsansparent and competitive environment.
The applicant is always ready to submit any infdramarelating to this matter if desired by
the Commission. The Petitioner further broughtuo motice a decision of Hon’ble Supreme
Court in the case of Surinder Singh Vrs. CentraltG& ors. in CA No. 2062/1972 dated
26.09.1986 where Hon'ble Court has held that frgnahregulation under Section 79 (h) of
the Electricity Supply Act, 1948 cannot be a caoditprecedent for fixing grid tariff.
Therefore, the Petitioner has prayed that theirliegpon can be dealt with without a
regulation in this regard. The Petitioner has stieahithat in case of IEX the bidding is done
at State periphery wherein the scheduling at dispat electricity is within the ambit of
regional load despatch centre whereas it propogati@rm which provides for intra-State
trading at zero transaction cost wherein the geoerand the end consumers are connected
to the State grid and do not pay PoC charges asgk$oetc. The Petitioner shall file a
detailed report regarding power market of Odishd also how the Petitioner wants to

establish intra-State power exchange to serveitesest of the generators and consumers.

We have heard the arguments from both the sidéseadssue.



13.

14.

15.

16.

The petitioner intends to establish a trading fptat for intra state transactions in
accordance with the Section 66 and Section 86(b)(Electricity Act and seeks permission

for this from the Commission.

Section 66 of the Electricity Act 2003 providesuasler.

“The Appropriate Commissioshall endeavour to promote the development of &eba
(including trading) in power in such manner as nisy specifiedand shall be guided by
National Electricity Policy referred to in Secti@nin this regard.”

We agree with the Respondent CESU and othersutititr Section 2(62) “specified” means
specified by regulations made by Appropriate Corsiois or the Authority as the case may
be, under this Act.

Therefore prima facie a regulation is to be incpldy the State Commission before any
permission is granted to petitioner to remove ambyg uncertainty, discrimination and

dispute among all concerned as provided under tte A

“The National Electricity Policy” of Govt. of Indirtamed on 12.02.2005 under Section 3 of

the Electricity Act states as follows:

“5.7 Competition Aimed At Consumer Benefits
XXXXXXXKXXKX XXXXXXXKXK XXXXXXXXKXXK

(d) Development of power market would need tortuedaken by Appropriate Commission
in consultation with all concerned.

(e) The Central Commission and the State Commissice empowered to make regulations
u/s 178 and section 181 of the Act respectivelyes&hregulations will ensure
implementation of various provisions of the Actameting encouragement to competition
and also to consumer protection. The Regulatory i@msions are advised to notify various
regulations expeditiously.

() Enabling regulations for inter and intra stateading and also regulations on power
exchange shall be notified by the appropriate cossimins within six months.

The regulations shall, inter alia, provide the digaltion, net worth, rights and obligations
of stakeholders within the boundary, transactiorb@indary, integration with inter-state
exchange consequence of disobedience and defallhany other parameters required for

healthy operation of the OTC platform and intrdesexchanges.

Although most of the regulations to facilitate tregl of electricity in other ways like open
access, wheeling etc have been framed by the Caiumjsthe regulations on intra state
trading platform is yet to be formed primarily basa of absence of sufficient players in the

field, stagnation in energy transactions in theéestever the past years, absence of adequate



17.

18.

19.

20.

21.

experience from best practices in other statesifyclan transaction between exchange and

stakeholders and interstate exchanges, lack oftgrmahigh end consumers etc.

We feel that the steps should be taken in the mahedaw had specified and not else. We
take the reference from the decision of Hon’bler8ope Court cited in AIR 1975 SC 915 as

follows:

“(B) Interpretation of statutes — intention attribd to legislature — imperative or directory —

non compliance — Effect.

“No universal rule can be laid down as to wheth@mandatory enactments shall be
considered directory only or obligatory with an iagb nullification for disobedience. It is
the duty of Courts of justice to try to get at tkal intention of the legislature by carefully
attending to the whole scope.

Where a power is given to do certain things in gaie way, the thing must be done in that
way or not at all and other methods of performaiace necessary forbidden. This rule
squarely applies where the whole aim and objeth@iegislature would be plainly defeated
if the command to do the thing in a particular mandid not imply a prohibition to do in
any other:

To abide by law, the commission has to proceetiemtanner specified under the law. Even
though, a number of information and commitmentsehaeen provided by the petitioner, we
observe them not to be to our ‘satisfaction and plete’ in absence of appropriate
regulations and cannot accept in its present farchteansparent manner. Also the argument
citing reference to the order of Hon’ble Supremen€a in a different context than this. We

opine accordingly.

We also do not agree with other respondents viemt the petitioner should not be
considered because of presence of some other agandhe field. The intended provision
of the Act is to promote and encourage competitoorbetter efficiency and best service to

consumers and this needs to be honoured.

Therefore keeping in view, the request of the jetdr, submissions of respondent(s) and
provision of law, we feel that the Commission nezffame an appropriate regulation in his
regard under section 181 after consulting all talders within the mandated time frame of
the National Electricity Policy. We direct the reigy to proceed accordingly.

With this observation the case is disposed of.

Sd/- Sd/-

(S. K. Parhi) (A. K. Das)
Member M ember



